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I. FAMILY MEDICAL LEAVE ACT OF 1993, FINAL RULE, 73 Fed. Reg. 67933 
(Nov. 17, 2008) – DOL issues final rule amending current FMLA regulations, 
effective January 16, 2009.  The Final Rule:  

 
A. Adds new rules to incorporate family military leave required under National 

Defense Authorization Act. 
 
B. Revises current regulations to address portions of prior rules found invalid by 

U.S Supreme Court and lower courts. 
 

C. Clarifies current regulations as a result of DOL experience enforcing and 
administering FMLA since 1993 and thousands of public comments. 

 
D. Eliminates the question/answer format of the current regulations and 

reorganizes them to improve accessibility of the information.  
 
II. SIGNIFICANT DELETIONS – the Final Rule deleted the following provisions of 

the current regulations: 
 

A. Failure to designate, 825.700(a) – “If an employee takes paid or unpaid leave 
and the employer does not designate the leave as FMLA leave, the leave 
taken does not count against an employee’s FMLA entitlement.”  Also 
deleted, 825.110(c), (d) (“deeming” employees who do not meet 12-
month/1,250 hour requirements eligible if employer fails to establish and/or 
advise them of their ineligibility). 

 
B. Perfect attendance penalty, 825.215(c)(2) – “Bonuses for perfect attendance 

and safety do not require performance by the employee but rather 
contemplate the absence of occurrences.  To the extent an employee who 
takes FMLA leave met all of the requirements for either or both of these 
bonuses before FMLA leave began… the employee may not be disqualified 
for the bonus(es) for the taking of FMLA leave.” 

 
C. Employer contact with health care provider, 825.307 – “a health care provider 

representing the employer may contact the employee’s health care provider, 
with the employee’s permission, for purposes of clarification and 
authentication of the medical certification.”   

 
III. SIGNIFICANT REVISIONS – the Final Rule revised and clarified current 

regulations addressing coverage under the Act, employee entitlement to leave, 
and an employer’s obligations under the Act. 

 
A. Coverage - the Final Rule clarified the meaning and/or intent of a number of 

provisions relating to the scope and application of the Act. 
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1. Professional Employer Organization, 825.106(b)(2) – added definition to 
“joint employer” to clarify that organizations that provide payroll and 
administrative services for employees of a client/employer are NOT joint 
employers with the client, unless the “economic realities” suggest 
otherwise (e.g., PEO retains right to hire, fire, assign, or direct and control 
employees of the client, or benefits from their work). 

 
2. Eligibility, 825.110(b)(1) – periods of employment prior to a break in 

service of seven years or more need not be counted in determining 
whether employee has worked at least 12 months, unless break is 
occasioned by service in the National Guard or Reserves, or intent to 
rehire after break is established by written agreement. 

 
3.  Worksite, 825.110(a)(3) – when an employee is jointly employed by two or 

more employers, “worksite” for purposes of determining employee’s 
eligibility (i.e., “employed at a worksite with 50 or more employees…”) is 
the office from which the employee is assigned or reports, unless 
employee has physically worked at least one year at facility of secondary 
employer. 

 
4. Continuing treatment, 825.115(a)(1) – “incapacity and treatment,” period 

of incapacity requires more than three consecutive, full calendar days; 
treatment two or more times must occur within 30 days of first day of 
incapacity; treatment requires in-person visit to health care provider; and, 
first treatment visit must take place within seven days of first day of 
incapacity.  “Chronic conditions” require at least two visits to a health care 
provider per year. 

 
B. Employee Leave Entitlement – DOL clarified a number of regulations 

concerning the calculation and use of leave under the FMLA. 
 

1.  Amount of leave, 825.200(h) – if employee is taking FMLA in increments of 
less than one week, a holiday will not count against the employee’s FMLA 
entitlement unless she was otherwise scheduled and expected to work it. 

 
2. Scheduling intermittent leave, 825.203 – added requirement that 

employee make a “reasonable effort” to schedule planned treatment so 
that it does not unduly disrupt employer’s operations.  

 
3. Increments of FMLA for intermittent leave, 825.205(a), (b), (c) – “physical 

impossibility,” when it is physically impossible for an employee using 
intermittent leave to commence or end work mid-way through a shift, the 
entire period the employee is forced to be absent is designated as FMLA 
and counts against the employee’s FMLA entitlement; “calculation of 
leave,” addresses how to calculate leave when employee’s schedule 
varies; “overtime,” if employee would normally be required to work 
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overtime, but is unable to do so because of FMLA-qualifying reason, the 
hours the employee would have been required to work may be counted 
against his FMLA entitlement.   

 
4. Substitution of paid leave, 825.207(a) – eliminated conditions on use of 

paid leave for unpaid FMLA leave; employee’s ability to substitute paid 
leave is determined by terms and conditions of policy under which leave 
accrued; when employee chooses, or employer requires substitution of 
paid leave, employer must notify employee of any requirements governing 
use of such leave.   

 
5. Substitution of compensatory time, 825.207(f) – employee may request, or 

employer may require use of compensatory time accrued by public 
employees; time taken may be counted against employee’s FMLA 
entitlement. 

 
6. Equivalent position (attendance bonuses), 825.215(c)(2) – if a bonus is 

based on achievement of a specified goal such as hours worked, 
production, or perfect attendance, and the employee failed to meet the 
goal due to FMLA leave, employer may deny payment of bonus, unless it 
is paid to employees on non-FMLA leave.  [Note:  Employer is still 
prohibited from counting FMLA leave against employee under “no fault” 
attendance policy.] 

 
7. Waiver of rights, 825.220(d) – prohibition against waiver of rights under 

FMLA does not prevent employees from voluntarily settling or releasing 
past FMLA claims without the approval of the Department or a court. 

 
8. Light duty, 825.220(d) – employee who voluntarily accepts a light duty 

assignment does not waive the right to job restoration, and time on light 
duty does not count against employee’s FMLA entitlement; right to job 
restoration is held in abeyance during assignment, but expires at the end 
of 12-month leave year. 

 
C. Employer Notice Obligations – modified various provisions related to 

employer notice obligations under the FMLA. 
   

1. General notice, 825.300(a) – covered employers must post revised notice 
of rights; electronic posting of notice is permissible provided all employees 
have access to it; general notice must also be provided to each employee 
in handbook or other written materials, or upon hiring; if significant portion 
of workforce is not literate in English, notice must be provided in 
employees’ language.  [See, Revised FMLA Poster, below]. 

 
2. Eligibility notice, 825.300(b) – requires employer to provide employee with 

notice of whether he/she meets the statutory requirements for leave (i.e., 
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employed for 12 months, 1,250 hours of service, 50 employees at 
worksite) within five days of employee’s request for leave.  [See, Notice of 
Eligibility and Rights & Responsibilities, WH-381, below.]   

 
3. Rights and responsibilities notice, 825.300(c) – employer required to 

explain employee obligations for obtaining medical certification, using paid 
leave, etc. at same time as eligibility notice.  [See, Notice of Eligibility and 
Rights & Responsibilities, WH-381, below.] 

 
4. Designation notice, 825.300(d) – employer must notify employee of 

designation of FMLA leave within five days of receiving sufficient 
information to determine if leave qualifies; designation must include notice 
of any required fitness for duty exam and list of essential job functions of 
position if ability to perform is addressed; employer must notify employee 
if information in designation changes (e.g., employee exhausts available 
leave), and of the amount of leave counted against her FMLA entitlement.  
[See, Designation Notice, WH-382, below.]   

 
5. Retroactive designation, 825.301(d) – employer may retroactively 

designate leave as FMLA, with proper notice to employee, provided the 
failure to designate in a timely manner did not cause harm to the 
employee. 

 
D. Employee Notice Obligations – modified various provisions related to 

employee notice obligations under the FMLA. 
  

1.  Employee notice, foreseeable leave, 825.302 – if employee fails to provide 
notice of need for foreseeable leave (e.g., birth/adoption of child, planned 
medical treatment), employer may require employee to explain why it was 
not possible to provide proper notice; deleted “two-day rule” when need for 
FMLA leave is foreseeable less than 30 days in advance - employee must 
notify employer “as soon as practicable,” which will generally be less than 
two days. 

 
2. Employee notice, unforeseeable leave, 825.303 – added clarification that 

it should generally be practicable for an employee to provide notice of 
unforeseeable leave within the time prescribed by the employer’s usual 
and customary notice requirements; allows employer to delay or deny 
leave to employee who fails to comply with employer’s usual notice and 
procedural requirements, provided no unusual circumstances justify 
employee’s failure and policy does not require greater notice than 
regulations. 

 
3. Employee obligations, 825.302, 825.303 – explain the type of information 

that constitutes sufficient notice to employer; require employee to respond 
to employer inquiries to determine if absence is for FMLA – qualifying 
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reason; allow employer to delay or deny leave to employee who fails to 
comply with the employer’s usual notice and procedural requirements, 
provided no unusual circumstances justify employee’s failure and policy 
does not require greater notice than regulations.   

 
E. Certification – clarified and revised regulations governing medical and fitness 

for duty certifications. 
 

1.  Incomplete/insufficient medical certification, 825.305(c), (d) – requires 
employer to notify employee that certification is incomplete (missing one 
or more entries) or insufficient (certification is complete, but information is 
vague, ambiguous or non-responsive), and state, in writing, what 
additional information is necessary; employer must provide employee 
seven calendar days to cure deficiency, after which leave may be denied; 
clarifies that it is the employee’s burden to ensure that a complete and 
sufficient certification is provided to employer.   

 
2. Annual certification, 825.305(d) – allows employer to require new medical 

certification on an annual basis when medical condition lasts beyond 
single leave year. 

 
3. Content of medical certification, 825.306 – revises and expands the 

information to be provided; requires information sufficient to establish the 
medical necessity for intermittent or reduced leave, including an estimate 
of the frequency and duration of the episodes of incapacity; creates new 
certification forms for employee’s own serious health condition and for 
serious health condition of a family member; clarifies that employer may 
not require employer to provide authorization or release to communicate 
with health care provider, but it remains the employee’s responsibility to 
provide complete and sufficient certification in order to be eligible for 
leave.  [See, Certification of Health Care Provider for Employee’s Serious 
Health Condition, WH-380-E; Certification of Health Care Provider for 
Family Member’s Serious Health Condition, WH-380-F, below.]  

 
4. Authentication and clarification of medical certification, 825.307 – prohibits 

employer from requesting additional information if certification is complete 
and sufficient; employer may contact health care provider to clarify or 
authenticate certification after having provided employee opportunity to 
cure.    

  
a. “Authentication” – providing provider with copy of certification and 

requesting verification that the information it contains was completed 
and/or authorized by the provider who signed the document. 

 
b. “Clarification” – contacting provider to understand the handwriting on 

the certification or the meaning of a response. 
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c. Employer must use human resources professional, leave administrator 
or management official to contact provider.  Employee’s direct 
supervisor is prohibited from contacting provider. 

 
d. Requirements of HIPAA must be satisfied if communication involves 

“individually-identifiable health information;” if employee refuses to 
authorize release of information and certification is still unclear, 
employer may deny leave.  

 
5. Recertification, 825.308 – clarifies that employer may request clarification 

no more often than every 30 days.  If minimum duration of condition (not 
incapacity) is more than 30 days, employer must wait until duration 
expires, but recertification may be required every six months.  Allows 
employer to provide health care provider with record of employee’s 
absence pattern and ask if employee’s condition and need for leave is 
consistent with such pattern. 

 
6. Fitness for duty certification, 825.312 – employer may require certification 

from health care provider that employee is able to perform essential 
functions of the job, but it must provide the employee with notice of this 
requirement and a list of the essential job functions at the time of the 
designation notice.  Employer may also require fitness for duty certification 
once every 30 days for absences taken on an intermittent or reduced 
leave schedule, but only if “reasonable safety concerns” exist regarding 
the employee’s ability to perform his duties.   [Note:  there is no model 
fitness for duty certification form].   

 
7. Failure to provide certification, 825.313 – clarifies that an employer may 

deny (as opposed to “delay”) FMLA coverage until required certification is 
provided; absences during period of denied coverage - which does not 
include the period of time the employee is given to obtain certification 
(e.g., 15 days), may be included as ordinary absences under employer’s 
attendance policy. 

 
IV. ADDITIONS – the Final Rule added new regulations to address family military 

leave required under National Defense Authorization Act. 
 

A. Qualifying Exigency, 825.126 – eligible employee is entitled to 12 weeks of 
unpaid leave while the employee's spouse, son, daughter, or parent (“covered 
military member”) is on active duty or call to active duty for a qualifying 
exigency.  “Qualifying exigencies” include leave needed for: 

   
1. Short-notice deployment (seven days) 
 
2. Military events and related activities 
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3. Childcare and school activities 
 
4. Financial and legal arrangements 
 
5. Counseling 
 
6. Rest and recuperation 
 
7. Post-deployment activities 
 
8. Additional activities 

 
B. Military Caregiver, 825.127 - eligible employee is entitled to 26 weeks of 

unpaid leave during a single 12-month period to care for a covered service 
member with a serious injury or illness incurred in the line of duty on active 
duty. 

 
1. Leave is not available to care for former members of the armed services. 
 
2. “12-month period” begins first day employee takes leave, regardless of 

method used by employer to determine leave for other reasons under the 
FMLA. 

 
3. Employee is entitled to a total of 26 weeks leave for any FMLA-qualifying 

reason during 12-month period, but may not take more than 12 weeks for 
FMLA reasons other than military care giving.     

 
C. Certification, qualifying exigency, 825.309 – employer may require employee 

to provide copy of active duty orders and certification of the qualifying 
exigency circumstances.  [See, Certification of Qualifying Exigency For 
Military Family Leave, WH-384, below.] 

 
D. Certification, military caregiver, 825.310 – employer may require employee to 

provide certification of covered service member’s illness or injury.  [See, 
Certification for Serious Injury or Illness of Covered Service member - for 
Military Family Leave, WH-385, below.] 

 
E. Procedures, military leave – procedures used when taking military family 

leave are generally the same as those used for other reasons under the 
FMLA; provisions for qualifying exigency and military caregiver leave have 
been blended into the general FMLA regulations, except for 825.126, 
825.127, 825.309 and 825.310, above.    
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V. COMPLIANCE – In order to achieve compliance with the Final Rule, the following 
actions are recommended.   

 
A. Become familiar with the new regulations – a complete copy of the final 

regulations, along with additional information and resources.   
 
B. Update postings – obtain a copy of the Revised FMLA Poster (general 

notice); be sure that it is posted in the workplace.  Consider distributing a 
copy to all employees, and then incorporate it into your handbook or other 
written materials.  Consider providing a copy to all new hires, regardless of 
whether it is also posted electronically or otherwise.   

 
C. Utilize new forms – obtain copies of and begin utilizing all of the new forms, 

which include: 
 

1.  Certification of Health Care Provider for Employee’s Serious Health 
Condition, WH-380-E. 

 
2. Certification of Health Care Provider for Family Member’s Serious Health 

Condition, WH-380-F. 
 
3. Notice of Eligibility and Rights & Responsibilities, WH-381. 
 
4. Designation Notice, WH-382. 
 
5. Certification of Qualifying Exigency For Military Family Leave, WH-384. 
 
6. Certification for Serious Injury or Illness of Covered Service Member - for 

Military Family Leave, WH-385. 
 

D. Update existing FMLA policy – revise existing FMLA policy or materials to add 
the new military leave provisions; incorporate the new general notice; and, 
where necessary, update existing provisions to address any necessary 
revisions.   

 
E. Await more revisions – many employee representatives are dissatisfied with 

the provisions of the Final Rule, and have expressed their intent to address 
their grievances with the new administration.   

 
 
[Note:  The Final Rule, required notices, certification forms and additional information 
and resources can all be obtained at:  http://www.dol.gov/esa/whd/fmla/finalrule.htm.] 

 



______________________________________________________________________________________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________ 

Certification of Health Care Provider for U.S. Department of Labor
Employee’s Serious Health Condition Employment Standards Administration 

(Family and Medical Leave Act) Wage and Hour Division 

OMB Control Number: 1215-0181 
Expires: 12/31/2011 

SECTION I: For Completion by the EMPLOYER 
INSTRUCTIONS to the EMPLOYER:  The Family and Medical Leave Act (FMLA) provides that an employer 
may require an employee seeking FMLA protections because of a need for leave due to a serious health condition to 
submit a medical certification issued by the employee’s health care provider.  Please complete Section I before giving 
this form to your employee. Your response is voluntary. While you are not required to use this form, you may not ask 
the employee to provide more information than allowed under the FMLA regulations, 29 C.F.R. §§ 825.306-825.308. 
Employers must generally maintain records and documents relating to medical certifications, recertifications, or 
medical histories of employees created for FMLA purposes as confidential medical records in separate files/records 
from the usual personnel files and in accordance with 29 C.F.R. § 1630.14(c)(1), if the Americans with Disabilities 
Act applies. 

Employer name and contact: __________________________________________________________________ 

Employee’s job title:  _____________________________ Regular work schedule: _______________________ 

Employee’s essential job functions: _____________________________________________________________ 

Check if job description is attached:  _____ 

SECTION II: For Completion by the EMPLOYEE 
INSTRUCTIONS to the EMPLOYEE:  Please complete Section II before giving this form to your medical 
provider.  The FMLA permits an employer to require that you submit a timely, complete, and sufficient medical 
certification to support a request for FMLA leave due to your own serious health condition. If requested by your 
employer, your response is required to obtain or retain the benefit of FMLA protections.  29 U.S.C. §§ 2613, 
2614(c)(3). Failure to provide a complete and sufficient medical certification may result in a denial of your FMLA 
request. 20 C.F.R. § 825.313. Your employer must give you at least 15 calendar days to return this form. 29 C.F.R. 
§ 825.305(b). 

Your name: __________________________________________________________________________________
 First Middle Last 

SECTION III:  For Completion by the HEALTH CARE PROVIDER 
INSTRUCTIONS to the HEALTH CARE PROVIDER: Your patient has requested leave under the FMLA.  
Answer, fully and completely, all applicable parts.  Several questions seek a response as to the frequency or 
duration of a condition, treatment, etc.  Your answer should be your best estimate based upon your medical 
knowledge, experience, and examination of the patient.  Be as specific as you can; terms such as “lifetime,” 
“unknown,” or “indeterminate” may not be sufficient to determine FMLA coverage. Limit your responses to the 
condition for which the employee is seeking leave.  Please be sure to sign the form on the last page. 

Provider’s name and business address: ___________________________________________________________ 

Type of practice / Medical specialty:  ____________________________________________________________ 

Telephone: (________)____________________________ Fax:(_________)_____________________________ 
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________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

________________________________________________________________________________________ 

PART A: MEDICAL FACTS 
1. Approximate date condition commenced: ______________________________________________________ 

Probable duration of condition: ______________________________________________________________ 

Mark below as applicable: 
Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility?  

___No ___Yes.  If so, dates of admission:  


Date(s) you treated the patient for condition:  

Will the patient need to have treatment visits at least twice per year due to the condition?  ___No ___ Yes. 

Was medication, other than over-the-counter medication, prescribed?  ___No ___Yes. 

Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)? 
____No   ____Yes.  If so, state the nature of such treatments and expected duration of treatment:  

2. Is the medical condition pregnancy? ___No   ___Yes.  If so, expected delivery date: ____________________ 

3. Use the information provided by the employer in Section I to answer this question.  	If the employer fails to 
provide a list of the employee’s essential functions or a job description, answer these questions based upon 
the employee’s own description of his/her job functions. 

Is the employee unable to perform any of his/her job functions due to the condition:  ____ No ____ Yes.     

If so, identify the job functions the employee is unable to perform: 

4. Describe other relevant medical facts, if any, related to the condition for which the employee seeks leave 
(such medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use 
of specialized equipment): 
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____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

PART B: AMOUNT OF LEAVE NEEDED 
5. Will the employee be incapacitated for a single continuous period of time due to his/her medical condition, 

including any time for treatment and recovery?  ___No  ___Yes. 

If so, estimate the beginning and ending dates for the period of incapacity: _______________________ 

6. Will the employee need to attend follow-up treatment appointments or work part-time or on a reduced 
schedule because of the employee’s medical condition?  ___No ___Yes. 

If so, are the treatments or the reduced number of hours of work medically necessary? 

___No ___Yes. 


Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time 
required for each appointment, including any recovery period:  

Estimate the part-time or reduced work schedule the employee needs, if any: 


__________ hour(s) per day; __________ days per week from _____________ through _____________ 


7. Will the condition cause episodic flare-ups periodically preventing the employee from performing his/her job 
functions? ____No ____Yes. 

Is it medically necessary for the employee to be absent from work during the flare-ups? 
____ No ____ Yes .  If so, explain:  

Based upon the patient’s medical history and your knowledge of the medical condition, estimate the 
frequency of flare-ups and the duration of related incapacity that the patient may have over the next 6 
months (e.g., 1 episode every 3 months lasting 1-2 days): 

  Frequency: _____ times per _____ week(s) _____ month(s) 

Duration: _____ hours or ___ day(s) per episode 

ADDITIONAL INFORMATION:  IDENTIFY QUESTION NUMBER WITH YOUR ADDITIONAL 
ANSWER. 
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__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 

__________________________________________ __________________________________________ 
Signature of Health Care Provider Date 

PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT 
If submitted, it is mandatory for employers to retain a copy of this disclosure in their records for three years. 29 U.S.C. § 2616; 29 
C.F.R. § 825.500. Persons are not required to respond to this collection of information unless it displays a currently valid OMB 
control number.  The Department of Labor estimates that it will take an average of 20 minutes for respondents to complete this 
collection of information, including the time for reviewing instructions, searching existing data sources, gathering and maintaining 
the data needed, and completing and reviewing the collection of information.  If you have any comments regarding this burden 
estimate or any other aspect of this collection information, including suggestions for reducing this burden, send them to the 
Administrator, Wage and Hour Division, U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 
20210. DO NOT SEND COMPLETED FORM TO THE DEPARTMENT OF LABOR; RETURN TO THE PATIENT. 

Page 4 Form WH-380-E  Revised  January 2009 



____________________________________________________________________________________________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________________________________ 

________________________________________________ ________________________________________ 

Certification of Health Care Provider for U.S. Department of Labor
Family Member’s Serious Health Condition Employment Standards Administration 

(Family and Medical Leave Act) Wage and Hour Division 

OMB Control Number: 1215-0181 
 Expires: 12/31/2011 

SECTION I: For Completion by the EMPLOYER 
INSTRUCTIONS to the EMPLOYER:  The Family and Medical Leave Act (FMLA) provides that an employer 
may require an employee seeking FMLA protections because of a need for leave to care for a covered family 
member with a serious health condition to submit a medical certification issued by the health care provider of the 
covered family member.  Please complete Section I before giving this form to your employee.  Your response is 
voluntary. While you are not required to use this form, you may not ask the employee to provide more information 
than allowed under the FMLA regulations, 29 C.F.R. §§ 825.306-825.308.  Employers must generally maintain 
records and documents relating to medical certifications, recertifications, or medical histories of employees’ family 
members, created for FMLA purposes as confidential medical records in separate files/records from the usual 
personnel files and in accordance with 29 C.F.R. § 1630.14(c)(1), if the Americans with Disabilities Act applies.  

Employer name and contact: _____________________________________________________________________ 

SECTION II: For Completion by the EMPLOYEE 
INSTRUCTIONS to the EMPLOYEE:  Please complete Section II before giving this form to your family 
member or his/her medical provider.  The FMLA permits an employer to require that you submit a timely, 
complete, and sufficient medical certification to support a request for FMLA leave to care for a covered family 
member with a serious health condition. If requested by your employer, your response is required to obtain or 
retain the benefit of FMLA protections. 29 U.S.C. §§ 2613, 2614(c)(3).  Failure to provide a complete and 
sufficient medical certification may result in a denial of your FMLA request.  29 C.F.R. § 825.313. Your employer 
must give you at least 15 calendar days to return this form to your employer.  29 C.F.R. § 825.305. 

Your name: 	 __________________________________________________________________________________ 
First Middle Last 

Name of family member for whom you will provide care:______________________________________________     
First        Middle   Last 

Relationship of family member to you: _____________________________________________________________ 

If family member is your son or daughter, date of birth:_____________________________________________ 

Describe care you will provide to your family member and estimate leave needed to provide care:  

Employee Signature 	 Date 
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SECTION III:  For Completion by the HEALTH CARE PROVIDER 
INSTRUCTIONS to the HEALTH CARE PROVIDER:  The employee listed above has requested leave under 
the FMLA to care for your patient.  Answer, fully and completely, all applicable parts below.  Several questions 
seek a response as to the frequency or duration of a condition, treatment, etc.  Your answer should be your best 
estimate based upon your medical knowledge, experience, and examination of the patient.  Be as specific as you 
can; terms such as “lifetime,” “unknown,” or “indeterminate” may not be sufficient to determine FMLA coverage.  
Limit your responses to the condition for which the patient needs leave.  Page 3 provides space for additional 
information, should you need it.  Please be sure to sign the form on the last page. 

Provider’s name and business address:______________________________________________________________ 

Type of practice / Medical specialty:  ______________________________________________________________ 

Telephone: (________)____________________________ Fax:(_________)_______________________________ 

PART A: MEDICAL FACTS 

1. Approximate date condition commenced: _________________________________________________________ 

Probable duration of condition: _________________________________________________________________ 

Was the patient admitted for an overnight stay in a hospital, hospice, or residential medical care facility?   
___No ___Yes.  If so, dates of admission: _______________________________________________________ 


  Date(s) you treated the patient for condition:  ______________________________________________________ 


  Was medication, other than over-the-counter medication, prescribed?  ___No ___Yes. 


Will the patient need to have treatment visits at least twice per year due to the condition?  ___No ____ Yes 


Was the patient referred to other health care provider(s) for evaluation or treatment (e.g., physical therapist)?

____	 No ____Yes.  If so, state the nature of such treatments and expected duration of treatment:   

2. Is the medical condition pregnancy? ___No   ___Yes.  If so, expected delivery date: ______________________ 

3. Describe other relevant medical facts, if any, related to the condition for which the patient needs care (such 
medical facts may include symptoms, diagnosis, or any regimen of continuing treatment such as the use of 
specialized equipment):  
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__________________________________________________________________________________________ 

PART B: AMOUNT OF CARE NEEDED: When answering these questions, keep in mind that your patient’s need 
for care by the employee seeking leave may include assistance with basic medical, hygienic, nutritional, safety or 
transportation needs, or the provision of physical or psychological care:    

4. Will the patient be incapacitated for a single continuous period of time, including any time for treatment and 
recovery?  ___No  ___Yes. 

Estimate the beginning and ending dates for the period of incapacity: ___________________________________ 

During this time, will the patient need care?  __ No __ Yes. 

Explain the care needed by the patient and why such care is medically necessary: 

5. Will the patient require follow-up treatments, including any time for recovery?  ___No ___Yes. 

Estimate treatment schedule, if any, including the dates of any scheduled appointments and the time required for 
each appointment, including any recovery period:  

Explain the care needed by the patient, and why such care is medically necessary:  ________________________ 

6. Will the patient require care on an intermittent or reduced schedule basis, including any time for recovery? __ 
No __ Yes. 

Estimate the hours the patient needs care on an intermittent basis, if any: 

________ hour(s) per day; ________ days per week  from _________________ through __________________ 

Explain the care needed by the patient, and why such care is medically necessary: 

Page 3 CONTINUED ON NEXT PAGE Form WH-380-F  Revised January 2009 



___________________________________________________________________________________________ 

___________________________________________________________________________________________ 

___________________________________________________________________________________________ 

___________________________________________________________________________________________ 

___________________________________________________________________________________________ 

___________________________________________________________________________________________ 

______________________________________________ ____________________________________________ 

7. Will the condition cause episodic flare-ups periodically preventing the patient from participating in normal daily 
activities? ____No  ____Yes. 

Based upon the patient’s medical history and your knowledge of the medical condition, estimate the frequency of 
flare-ups and the duration of related incapacity that the patient may have over the next 6 months (e.g., 1 episode 
every 3 months lasting 1-2 days): 

Frequency: _____ times per _____ week(s) _____ month(s) 


Duration: _____ hours or ___ day(s) per episode 


Does the patient need care during these flare-ups? ____ No  ____ Yes.   


Explain the care needed by the patient, and why such care is medically necessary:  ________________________ 


            _______

            _______ 

ADDITIONAL INFORMATION:  IDENTIFY QUESTION NUMBER WITH YOUR ADDITIONAL ANSWER.  


Signature of Health Care Provider Date 

PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT 

If submitted, it is mandatory for employers to retain a copy of this disclosure in their records for three years. 29 U.S.C. § 2616; 
29 C.F.R. § 825.500. Persons are not required to respond to this collection of information unless it displays a currently valid OMB 
control number.  The Department of Labor estimates that it will take an average of 20 minutes for respondents to complete this 
collection of information, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the 
data needed, and completing and reviewing the collection of information.  If you have any comments regarding this burden estimate 
or any other aspect of this collection information, including suggestions for reducing this burden, send them to the Administrator, 
Wage and Hour Division, U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210.   
DO NOT SEND COMPLETED FORM TO THE DEPARTMENT OF LABOR; RETURN TO THE PATIENT. 
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____ _ ___

____ _ ___ _ 

____________________________________________________________________________ ____________________________________________ _______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

____________________________________________________________________________ ____________________________________________ _______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

______________________________________________________________________________________________________________________ 

______________________________________________________________________________________________________________________ 

Notice of Eligibility and Rights & U.S. Department of Labor
Employment Standards Administration Responsibilities 	 Wage and Hour Division 

(Family and Medical Leave Act) 
_ 

OMB Control Number: 1215-0181 
Expires: 12/31/2011

In general, to be eligible an employee must have worked for an employer for at least 12 months, have worked at least 1,250 hours in the 12 
months preceding the leave, and work at a site with at least 50 employees within 75 miles. While use of this form by employers is optional, a 
fully completed Form WH-381 provides employees with the information required by 29 C.F.R. § 825.300(b), which must be provided within 
five business days of the employee notifying the employer of the need for FMLA leave. Part B provides employees with information 
regarding their rights and responsibilities for taking FMLA leave, as required by 29 C.F.R. § 825.300(b), (c). 

[Part A – NOTICE OF ELIGIBILITY] 

TO: 	________________________________________ 
Employee 

FROM: ________________________________________ 
  Employer Representative 

DATE: ________________________________________ 

On _____________________, you informed us that you needed leave beginning on _______________________ for: 

_____	 The birth of a child, or placement of a child with you for adoption or foster care;  

_____	 Your own serious health condition;  

_____	 Because you are needed to care for your ____   spouse; _____child;  ______ parent due to his/her serious health condition. 

_____	 Because of a qualifying exigency arising out of the fact that your ____  spouse; _____son or daughter;  ______ parent is on active 
duty or call to active duty status in support of a contingency operation as a member of the National Guard or Reserves. 

_____	 Because you are the ____  spouse; _____son or daughter; ______ parent; _______ next of kin of a covered servicemember with a 
serious injury or illness. 

This Notice is to inform you that you: 

_____	 Are eligible for FMLA leave (See Part B below for Rights and Responsibilities) 

_____	 Are not eligible for FMLA leave, because (only one reason need be checked, although you may not be eligible for other reasons):     

_____	 You have not met the FMLA’s 12-month length of service requirement.  As of the first date of requested leave, you will 
have worked approximately ___ months towards this requirement. 


_____ You have not met the FMLA’s 1,250-hours-worked requirement.   

_____ You do not work and/or report to a site with 50 or more employees within 75-miles. 


  If you have any questions, contact ___________________________________________________ or view the 

FMLA poster located in _________________________________________________________________________. 

[PART B-RIGHTS AND RESPONSIBILITIES FOR TAKING FMLA LEAVE] 

As explained in Part A, you meet the eligibility requirements for taking FMLA leave and still have FMLA leave available in the applicable 
12-month period.  However, in order for us to determine whether your absence qualifies as FMLA leave, you must return the 
following information to us by ___________________________________. (If a certification is requested, employers must allow at least 15 
calendar days from receipt of this notice; additional time may be required in some circumstances.) If sufficient information is not provided in 
a timely manner, your leave may be denied. 

____	 Sufficient certification to support your request for FMLA leave.  A certification form that sets forth the information necessary to support your 
request ____is/____ is not enclosed. 

____	 Sufficient documentation to establish the required relationship between you and your family member. 

____	 Other information needed:  ________________________________________________________________________________________________ 

____ No additional information requested 
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____ _ ___ _ 

_

__________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________ 

__________________________________________________________________________________________________________________________ 

____________________________________________________________________________ ____________________________________________ _______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ 

If your leave does qualify as FMLA leave you will have the following responsibilities while on FMLA leave (only checked blanks apply): 

____	 Contact _____________________________________ at ___________________________ to make arrangements to continue to make your share 
of the premium payments on your health insurance to maintain health benefits while you are on leave.  You have a minimum 30-day (or, indicate 
longer period, if applicable) grace period in which to make premium payments.  If payment is not made timely, your group health insurance may be 
cancelled, provided we notify you in writing at least 15 days before the date that your health coverage will lapse, or, at our option, we may pay your 
share of the premiums during FMLA leave, and recover these payments from you upon your return to work. 

____ 	 You will be required to use your available paid ______ sick, _______ vacation, and/or ________other leave during your FMLA absence.  This 
means that you will receive your paid leave and the leave will also be considered protected FMLA leave and counted against your FMLA leave 
entitlement. 

____	 Due to your status within the company, you are considered a “key employee” as defined in the FMLA. As a “key employee,” restoration to 
employment may be denied following FMLA leave on the grounds that such restoration will cause substantial and grievous economic injury to us.  
We ___have/____ have not determined that restoring you to employment at the conclusion of FMLA leave will cause substantial and grievous 
economic harm to us.   

____	 While on leave you will be required to furnish us with periodic reports of your status and intent to return to work every ______________________.  
(Indicate interval of periodic reports, as appropriate for the particular leave situation). 

If the circumstances of your leave change, and you are able to return to work earlier than the date indicated on the reverse side of this form, you will 
be required to notify us at least two workdays prior to the date you intend to report for work. 

If your leave does qualify as FMLA leave you will have the following rights while on FMLA leave: 

•	 You have a right under the FMLA for up to 12 weeks of unpaid leave in a 12-month period calculated as: 

_____ the calendar year (January – December). 

_____ a fixed leave year based on _______________________________________________________________________________________. 

_____ the 12-month period measured forward from the date of your first FMLA leave usage. 

_____ a “rolling” 12-month period measured backward from the date of any FMLA leave usage. 

•	 You have a right under the FMLA for up to 26 weeks of unpaid leave in a single 12-month period to care for a covered servicemember with a serious 

injury or illness. This single 12-month period commenced on ________________________________________________________________________. 

•	 Your health benefits must be maintained during any period of unpaid leave under the same conditions as if you continued to work.  
•	 You must be reinstated to the same or an equivalent job with the same pay, benefits, and terms and conditions of employment on your return from 

FMLA-protected leave. (If your leave extends beyond the end of your FMLA entitlement, you do not have return rights under FMLA.) 
•	 If you do not return to work following FMLA leave for a reason other than: 1) the continuation, recurrence, or onset of a serious health condition which 

would entitle you to FMLA leave; 2) the continuation, recurrence, or onset of a covered servicemember’s serious injury or illness which would entitle 
you to FMLA leave; or 3) other circumstances beyond your control, you may be required to reimburse us for our share of health insurance premiums 
paid on your behalf during your FMLA leave. 

•	 If we have not informed you above that you must use accrued paid leave while taking your unpaid FMLA leave entitlement, you have the right to have 
____ sick, ____vacation, and/or ___ other leave run concurrently with your unpaid leave entitlement, provided you meet any applicable requirements 
of the leave policy. Applicable conditions related to the substitution of paid leave are referenced or set forth below.  If you do not meet the requirements 
for taking paid leave, you remain entitled to take unpaid FMLA leave. 

____For a copy of conditions applicable to sick/vacation/other leave usage please refer to ____________ available at: ___________________________.  

____Applicable conditions for use of paid leave:___________________________________________________________________________________ 

Once we obtain the information from you as specified above, we will inform you, within 5 business days, whether your leave will be designated as 
FMLA leave and count towards your FMLA leave entitlement.  If you have any questions, please do not hesitate to contact: 

_______________________________________________at ______________________________________. 

PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT 
It is mandatory for employers to provide employees with notice of their eligibility for FMLA protection and their rights and responsibilities.  29 U.S.C. § 2617; 29 
C.F.R. § 825.300(b), (c). It is mandatory for employers to retain a copy of this disclosure in their records for three years.  29 U.S.C. § 2616; 29 C.F.R. § 825.500. 
Persons are not required to respond to this collection of information unless it displays a currently valid OMB control number.  The Department of Labor estimates that it 
will take an average of 10 minutes for respondents to complete this collection of information, including the time for reviewing instructions, searching existing data 
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  If you have any comments regarding this burden 
estimate or any other aspect of this collection information, including suggestions for reducing this burden, send them to the Administrator, Wage and Hour Division, 
U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210.  DO NOT SEND THE COMPLETED FORM TO THE WAGE 
AND HOUR DIVISION. 
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Designation Notice 
(Family and Medical Leave Act) 

U.S. Department of Labor 
Employment Standards Administration 
Wage and Hour Division 

 

 OMB Control Number: 1215-0181 
 Expires:  12/31/2011 
Leave covered under the Family and Medical Leave Act (FMLA) must be designated as FMLA-protected and the employer must inform the employee of the 
amount of leave that will be counted against the employee’s FMLA leave entitlement.  In order to determine whether leave is covered under the FMLA, the 
employer may request that the leave be supported by a certification.  If the certification is incomplete or insufficient, the employer must state in writing what 
additional information is necessary to make the certification complete and sufficient.  While use of this form by employers is optional, a fully completed Form 

H-382 provides an easy method of providing employees with the written information required by 29 C.F.R. §§ 825.300(c), 825.301, and 825.305(c).  W
  . 
 

 
To: _____________________________ 
 
Date: _____________________________ 
 
We have reviewed your request for leave under the FMLA and any supporting documentation that you have provided.   
We received your most recent information on        and decided: 
 

_____  Your FMLA leave request is approved.  All leave taken for this reason will be designated as FMLA leave.   
 
The FMLA requires that you notify us as soon as practicable if dates of scheduled leave change or are extended, or were 
initially unknown.   Based on the information you have provided to date, we are providing the following information about the 
amount of time that will be counted against your leave entitlement: 
 
_____  Provided there is no deviation from your anticipated leave schedule, the following number of hours, days, or weeks will be 

counted against your leave entitlement: _____________________________________________  
 
_____ Because the leave you will need will be unscheduled, it is not possible to provide the hours, days, or weeks that will be counted 

against your FMLA entitlement at this time.  You have the right to request this information once in a 30-day period (if leave 
was taken in the 30-day period).   

 
Please be advised (check if applicable): 
_____ You have requested to use paid leave during your FMLA leave.  Any paid leave taken for this reason will count against your 

FMLA leave entitlement. 
 
_____ We are requiring you to substitute or use paid leave during your FMLA leave. 
 
______You will be required to present a fitness-for-duty certificate to be restored to employment.  If such certification is not timely 

received, your return to work may be delayed until certification is provided.  A list of the essential functions of your position 
___ is ___ is not attached.  If attached, the fitness-for-duty certification must address your ability to perform these functions. 

 
_____ Additional information is needed to determine if your FMLA leave request can be approved: 
 
_____ The certification you have provided is not complete and sufficient to determine whether the FMLA applies to your leave 

request.  You must provide the following information no later than ______________________________, unless it is not 
                                                                                                                                               (Provide at least seven calendar days) 

practicable under the particular circumstances despite your diligent good faith efforts, or your leave may be denied. 
____________________________________________________________________________________________________ 
(Specify information needed to make the certification complete and sufficient)  

 ____________________________________________________________________________________________________ 
 

_____ We are exercising our right to have you obtain a second or third opinion medical certification at our expense, and we will 
. provide further details at a later time. 
 

_____ Your FMLA Leave request is Not Approved.   
            The FMLA does not apply to your leave request. 

 You have exhausted your FMLA leave entitlement in the applicable 12-month period. 
 

PAPERWORK REDUCTION ACT NOTICE AND PUBLIC BURDEN STATEMENT 
It is mandatory for employers to inform employees in writing whether leave requested under the FMLA has been determined to be covered under the FMLA.  29 U.S.C. 
§ 2617; 29 C.F.R. §§ 825.300(d), (e).  It is mandatory for employers to retain a copy of this disclosure in their records for three years.  29 U.S.C. § 2616; 29 C.F.R. § 
825.500.  Persons are not required to respond to this collection of information unless it displays a currently valid OMB control number.  The Department of Labor 
estimates that it will take an average of 10 – 30 minutes for respondents to complete this collection of information, including the time for reviewing instructions, 
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  If you have any comments 
regarding this burden estimate or any other aspect of this collection information, including suggestions for reducing this burden, send them to the Administrator, Wage 
and Hour Division, U.S. Department of Labor, Room S-3502, 200 Constitution Ave., NW, Washington, DC 20210.  DO NOT SEND THE COMPLETED FORM 
TO THE WAGE AND HOUR DIVISION. 
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Certification of Qualifying Exigency 
For Military Family Leave 
(Family and Medical Leave Act) 

U.S. Department of Labor 
Employment Standards Administration 
Wage and Hour Division 

 

 OMB Control Number: 1215-0181 
 Expires:  12/31/2011 
SECTION I:  For Completion by the EMPLOYER 
INSTRUCTIONS to the EMPLOYER:  The Family and Medical Leave Act (FMLA) provides that an employer 
may require an employee seeking FMLA leave due to a qualifying exigency to submit a certification.  Please 
complete Section I before giving this form to your employee.  Your response is voluntary, and while you are not 
required to use this form, you may not ask the employee to provide more information than allowed under the 
FMLA regulations, 29 C.F.R. § 825.309.     
 
Employer name: _______________________________________________________________________________ 
 
Contact Information: ___________________________________________________________________________ 
 
SECTION II:  For Completion by the EMPLOYEE  
INSTRUCTIONS to the EMPLOYEE:  Please complete Section II fully and completely.  The FMLA permits an 
employer to require that you submit a timely, complete, and sufficient certification to support a request for FMLA 
leave due to a qualifying exigency.  Several questions in this section seek a response as to the frequency or duration 
of the qualifying exigency.  Be as specific as you can; terms such as “unknown,” or “indeterminate” may not be 
sufficient to determine FMLA coverage.  Your response is required to obtain a benefit.  29 C.F.R. § 825.310.  
While you are not required to provide this information, failure to do so may result in a denial of your request for 
FMLA leave.  Your employer must give you at least 15 calendar days to return this form to your employer. 
 
Your Name: __________________________________________________________________________________ 
  First Middle Last 

Name of covered military member on active duty or call to active duty status in support of a contingency operation:  

____________________________________________________________________________________________ 
 First  Middle Last 

 
Relationship of covered military member to you: _____________________________________________________ 
 
Period of covered military member’s active duty: _____________________________________________________ 
 
A complete and sufficient certification to support a request for FMLA leave due to a qualifying exigency includes 
written documentation confirming a covered military member’s active duty or call to active duty status in support 
of a contingency operation.  Please check one of the following:  
 
 ___  A copy of the covered military member’s active duty orders is attached. 
 ___  Other documentation from the military certifying that the covered military member is  

 on active duty (or has been notified of an impending call to active duty) in support of a  
 contingency operation is attached. 

 ___ I have previously provided my employer with sufficient written documentation confirming the covered 
military member’s active duty or call to active duty status in support of a contingency operation. 
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